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GENERAL INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 12 

 
NOTE PROCEDURE CAREFULLY 

 
The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of the court day preceding 
the hearing, counsel or self-represented parties call the department rendering the decision to 
request argument and to specify the issues to be argued. Calling counsel or self-represented 
parties requesting argument must advise all other affected counsel and self-represented parties by 
no later than 4:00 p.m. of his or her decision to appear and of the issues to be argued. Failure to 
timely advise the Court and counsel or self-represented parties will preclude any party from 
arguing the matter. (Local Rule 3.43(2).) 
 
Note: In order to minimize the risk of miscommunication, Dept. 12 prefers and encourages fax or 
email notification to the department of the request to argue and specification of issues to be 
argued – with a STRONG PREFERENCE FOR EMAIL NOTIFICATION.  Dept. 12’s Fax Number 
is: (925) 608-2693.  Dept. 12’s email address is: dept12@contracosta.courts.ca.gov.  Warning: 
this email address is not be used for any communication with the department except as expressly 
and specifically authorized by the court.  Any emails received in contravention of this order will be 
disregarded by the court and may subject the offending party to sanctions. 
 

Submission of Orders After Hearing in Department 12 Cases 
 
The prevailing party must prepare an order after hearing in accordance with CRC 3.1312. If the 
tentative ruling becomes the Court’s ruling, a copy of the Court’s tentative ruling must be 
attached to the proposed order when submitted to the Court for issuance of the order. 
 

 

 1.  TIME:  9:00   CASE#: MSC16-01229 
CASE NAME: IOANNOU VS. RICCA 
HEARING ON MOTION TOR ENFORCE STIPULATION & ORDER 
FILED BY FRANK S. RICCA JR. 
* TENTATIVE RULING: * 
 
Plaintiff Ricca’s unopposed motion to enforce the settlement and stipulation is granted. 
 
In this case the parties stipulated to go forward with a sale of the property on stated terms.  
The Court signed the stipulation and retained jurisdiction to enforce it under Code of Civil 
Procedure § 664.6. 
 
The other parties are refusing to sign the sale documents unless current property taxes are paid 
by all parties pro rata.  The stipulation does not expressly state who is to be responsible for 
property taxes.  That is, apparently, left to a later final accounting if necessary, which is 
expressly provided for in ¶ 4 of the stipulation. 
 
To the extent that Ricca contends that the Court should adopt any particular answer on who 
should pay the property taxes, the Court doesn’t see that the stipulation directs that one way or 
the other.  It doesn’t appear, however, that Ricca is trying to force any such particular answer; 
he’s just trying to get the property sold.  It is defendants who are now trying to force a 
substantive answer to the question of how property taxes are to be paid, by refusing to sign 
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the sale documents until they get their way on that point.  That’s improper, and a breach of 
the stipulation. 
 
Accordingly, the Court orders defendants to sign the sale documents within seven days after 
service of an Order After Hearing hereon.  If they fail to do so, Ricca may apply ex parte for 
appointment of an elisor to sign on defendants’ behalf.  If that is necessary, any costs of the 
elisor and the ex parte application will be imposed on defendants. 
 
The issue of whether anyone is entitled to allocation or reimbursement for property taxes is 
deferred to the accounting hearing called for in ¶ 4. 
 

  

 2.  TIME:  9:00   CASE#: MSC17-00725 
CASE NAME: INSALACO  VS.  CONTRA COSTA COUNTY 
HEARING ON MOTION TO STRIKE AND TAX COSTS 
FILED BY ROBERT INSALACO, LESLIE LOMAX 
* TENTATIVE RULING: * 
 
Plaintiffs Insalaco and Lomax move to strike or tax the memorandum of costs filed by defendant 
Padilla.  Plaintiffs’ motion is granted only to the extent of striking $47.31 in copying costs (a 
point conceded by Padilla).  The motion is otherwise denied. 
 
Plaintiffs sued Padilla, along with a number of other defendants, for damages arising from a 
destructive landslide that seriously harmed plaintiffs’ residential property.  Padilla moved for 
summary judgment, which was granted.  This represented a total victory for Padilla.  Padilla 
then filed his memorandum of costs as the prevailing party. 
 

The § 998 Offer 
 
Most of the costs sought consist of expert fees incurred after plaintiffs declined Padilla’s Code 
of Civil Procedure § 998 offer. 
 

Section 998 is designed to encourage the settlement of lawsuits before trial.  

[Citation.]  ‘Its effect is to punish the plaintiff who fails to accept a reasonable 

offer from a defendant.’  [Citation.]  However, ‘“a good faith requirement”’ is read 

into section 998, requiring that ‘“the settlement offer be ‘realistically reasonable 

under the circumstances of the particular case’”’ and that there be ‘“‘some 

reasonable prospect of acceptance. [Citation.]’”’  [Citation.]  ‘“[A] party having no 

expectation that his offer will be accepted ‘will not be allowed to benefit from a 

no-risk offer made for the sole purpose of later recovering large expert witness 

fees.’”’  [Citation.] 

 

“The reasonableness of a defendant's section 998 settlement offer is evaluated 

in light of ‘what the offeree knows or does not know at the time the offer is made 

….’”’  [Citation.]  ‘Where the defendant obtains a judgment more favorable than 
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its offer, “‘the judgment constitutes prima facie evidence showing the offer was 

reasonable ….’”  [Citation.]’ [Citation.]  

 

Melendrez v. Ameron Int’l (2015) 240 Cal.App.4th 632, 647. 

 

There is no dispute that “a good faith requirement must be read into section 998 

in order to effectuate the purpose of the statute.”  (Adams v. Ford Motor Co. 

(2011) 199 Cal.App.4th 1475, 1483, citing Wear v. Calderon (1981) 121 

Cal.App.3d 818, 821.)  “Good faith … requires that the settlement offer be 

‘realistically reasonable under the circumstances of the particular case.’” 

(199 Cal.App.4th at p. 1483.)  “The offer must therefore, ‘carry with it some 

reasonable prospect of acceptance.  [Citation.]’”  (Ibid., quoting Elrod v. Oregon 

Cummins Diesel, Inc. (1987) 195 Cal.App.3d 692, 698.)  “[A] party having no 

expectation that his offer will be accepted ‘will not be allowed to benefit from a 

no-risk offer made for the sole purpose of later recovering large expert witness 

fees.’”  (199 Cal.App.4th at p. 1483, quoting Jones v. Dumrichob (1998) 63 

Cal.App.4th 1258, 1263.) 

 

Bates, 204 Cal.App.4th at 220.  It is the burden of the party asserting bad faith to overcome the 

prima facie reasonableness of the offer.  (E.g., id.; Nelson v. Anderson (1999) 72 Cal.App.4th 

111, 134.) 

 
Padilla’s offer was made in 2018, in the amount of $10,000.  Plaintiffs argue that the offer was 
not made in good faith because it was unrealistically low, when compared with the million-plus 
dollars of harm sustained by plaintiffs.  That, however, is not the proper comparison.  The 
proper comparison, in assessing the good faith of a § 998 offer, is the amount of the offer 
compared with the reasonable range of possible outcomes as between these two parties.  And 
on that, plaintiffs naturally have a severe uphill battle:  Padilla in fact won this case outright, for 
zero damages.  It doesn’t matter how large plaintiffs’ damages may have been, if Padilla wasn’t 
liable for any of them.  And, it turned out, he wasn’t.  Plaintiffs cannot convincingly argue that a 
defense victory on summary judgment wasn’t a reasonably expectable outcome of the case. 
 
Further, plaintiffs point to no significant change in the factual scenery occurring between 
the § 998 offer and the summary judgment, such that a low offer might have been considered 
unreasonable when made even though later rendered reasonable by new developments.  
Nor did they inform Padilla at the time that they lacked sufficient information to evaluate the 
offer.  (Cf., e.g., Licudine v. Cedars-Sinai Med. Center (2019) 30 Cal.App.5th 918; Bates v. 
Presbyterian Intercommunity Hospital (2012) 204 Cal.App.4th 210, 220.) 
 
There are a few cases where relatively lowball § 998 offers were found to be in bad faith.  (E.g., 

Nelson, 72 Cal.App.4th 111; Wear, 121 Cal.App.3d 818; Pineda v. Los Angeles Turf Club 1980) 

112 Cal.App.3d 53.).  Those cases arose on unusually strong facts, however.  (See the 

discussion in Jones, 63 Cal.App.4th at 1263.)  Moreover, in Nelson the appellate court was 

upholding a trial-court finding of bad faith, noting that the offering party had not made enough of 

a factual showing to overcome the determination below.  Here, however, the shoe is on the 
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other foot.  The factual burden is on the offeree to show bad faith, not on the offeror to 

overcome a prior finding of bad faith. 

 

The greater number of cases have reached the opposite result, finding even very low § 998 

offers (as low as zero-dollar cost waivers) to have been in good faith.  (E.g., Melendrez, 240 

Cal.App.4th 632; Bates, 204 Cal.App.4th 210; Adams, 199 Cal.App.4th 1475; Jones, 63 

Cal.App.4th 1258; Culbertson v. R.D. Werner Co. (1987) 190 Cal.App.3d 704; Najah v. 

Scottsdale Insurance (2014) 230 Cal.App.4th 125.)  Each case must be looked at on its own 

facts.  Generally, however, a considerable challenge faces parties who lost the case on the 

merits, but then argue that the other side could not reasonably have acted on the expectation 

that it would win on the merits. 

 

It is also worth noting that the value of Padilla’s offer was not just $10,000; it also included 

negation of plaintiffs’ potential liability for Padilla’s expert fees.  In this respect, a defense § 998 

offer itself operates to up the ante on the downside the plaintiff must consider.  As the court 

remarked in Jones, “Facially, respondent's offer carried a significant value to appellants 

because, if accepted, it would have eliminated appellants' exposure to the very costs which are 

the subject of this appeal, a sum appellants can hardly claim now to be de minimis.”  (63 

Cal.App.4th at 1264; accord, Carver v. Chevron U.S.A. Inc. (2002) 97 Cal.App.4th 132, 154.) 

 

In their reply brief, plaintiffs raise for the first time an argument that Padilla’s § 998 offer was 

invalid because it did not include “a provision that allows the accepting party to indicate 

acceptance of the offer by signing a statement that the offer is accepted”, § 998(b).  This 

argument was not hinted at in plaintiffs’ opening brief or motion, and is therefore forfeited.  

It cannot be raised for the first time in a reply brief, giving Padilla no opportunity to respond. 

 

Even if allowed, the argument is unconvincing.  Padilla’s offer did include an express provision 

for acceptance, though an imperfect one:  “If plaintiffs accepts [sic] said offer, please indicate 

acceptance by signing and returning the below acceptance of the Offer to Compromise.”  

However, Padilla’s counsel neglected to include a signature line below his own on which 

plaintiffs could sign their acceptance. 

 

Plaintiffs correctly cite case law stating that the acceptance provision called for in § 998(b) 

is mandatory, and omission of it in the offer is fatal to the offer’s validity.  (Bigler-Engler v. 

Breg, Inc. (2017) 7 Cal.App.5th 276, 330-32; Boeken v. Phillip Morris USA Inc. (2013) 217 

Cal.App.4th 992; Perez v. Torres (2012) 206 Cal.App.4th 418; Puerta v. Torres (2011) 195 

Cal.App.4th 1267.)  It appears, however, that in those cases the offers contained no provision 

for acceptance at all –as opposed to an express acceptance provision calling for acceptance by 

signature, but missing a signature line.  They thus gave the offerees no information or indication 

about how the offers could be accepted. 

 

Here, the offer did indicate that the offer could be accepted by signature below.  It did not 

include the recited “below acceptance”.  There was nothing, however, that would have stopped 

plaintiffs from writing in below, “We accept.  [Signatures.]”  The statute requires that an offer 
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must include a provision that the offer can be accepted “by signing a statement that the offer is 

accepted”, but Padilla’s offer in fact includes just such a statement, even if imperfectly phrased. 

 
Padilla’s Carrier 

 
Plaintiffs argue that Padilla incurred no costs because he had a liability carrier that assumed his 
defense, and the costs were incurred by the carrier, not Padilla.  The argument fails.  Neither 
§ 998 nor the general costs statute, Code of Civil Procedure § 1032, distinguishes between 
prevailing parties who have insurance (or another source of defense) and prevailing parties who 
have none. 
 
The identical argument was therefore squarely rejected in Skistimas v. Old World Owners Assn. 
(2005) 127 Cal.App.4th 948, 952: 
 

[Plaintiff urges] us to interpret the phrase “actually incurred” [in § 998] to mean, 
“personally incurred.”  We decline to do so.  The statue contains no requirement 
that any particular person must have incurred the expert witness fees, just that the 
fees must have been actually incurred….  Whether the individual defendants paid 
the fees out of their own pockets or their insurer paid the fees on their behalf 
should not be determinative of their right to recover those fees. 

 
The same principle applies to general costs under § 1032. 
 

The code sections contain no requirement that a party claiming costs must have 
personally incurred the obligations enumerated in the memorandum [of costs].  
The prevailing party may file a memorandum covering his items of costs even 
though disbursements for such items have not been made.  Defendants incurred 
legal liability to pay the costs of litigation even though some other party may 
have agreed to reimburse them or to pay all the expenses of the litigation.  
It must be taken for granted that defendants expended a sum of money to 
procure the insurance policy by which the insurance carrier agreed to pay the 
costs of the defense of an action brought against them for damages.  The fact 
that defendants thus procured the means of defending themselves in actions of 
this character does not furnish an avenue for plaintiffs to escape the obligation 
which they occurred when they unsuccessfully attempted to collect damages 
from defendants by an action at law. 

 
(Ceranski v. Muensch (1943) 60 Cal.App.2d 751, 754-55, citation omitted; accord, Litt v. 
Eisenhower Med. Center (2015) 237 Cal.App.4th 1217, 1222-23.)  It was Padilla, not plaintiffs, 
who procured and paid for Padilla’s liability insurance policy.  The carrier agreed that it would 
defend Padilla in the case.  It did not agree to provide any benefit to plaintiffs in the case. 
 
Bramalea California, Inc. v. Reliable Interiors, Inc. (2004) 119 Cal.App.4th 468, is not on point.  
That was a contractual claim for attorney fees, not a claim for costs by a prevailing party.  
It turned on the fact that the plaintiff’s claim lay in contract, not tort, making the collateral source 
rule inapplicable.  That doesn’t apply here.  Nor does Pulte Home Corp. v. American Safety 
Indemnity Co. (2017) 14 Cal.App.5th 1086, 1127-33, help plaintiffs.  It disallowed an award of 
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attorney fees to the extent that the fees were incurred for a purpose outside the scope of the 
substantive law allowing recovery of attorney fees (viz., non-recoverable fees incurred to prove 
the carrier’s bad faith, as opposed to recoverable Brandt fees incurred to establish coverage). 
 

Plaintiffs’ Carrier 
 
The carrier that defended Padilla was Farmers.  By chance, plaintiffs themselves have a policy 
from Farmers, presumably a property-damage policy.  They argue that because Padilla’s costs 
were defrayed by Farmers, allowing recovery of those costs from plaintiffs amounts to allowing 
a subrogation claim against the carrier’s own insureds. 
 
The argument is a play on words.  Plaintiffs may be “Farmers’s own insureds” on some other 
policy, but they are not “Farmers’s own insureds” on the policy on which Farmers paid these 
costs, namely Padilla’s homeowner’s liability policy.  Farmers owes plaintiffs no duties of 
coverage or defense under Padilla’s policy.  Plaintiffs do not claim that this argument would 
apply if Padilla’s carrier were, say, State Farm.  But it is an irrelevant coincidence that plaintiffs 
happened to buy their separate insurance from the same carrier as Padilla. 
 

Challenges to Particular Line Items 
 
Plaintiffs raise additional challenges to certain individual items of costs.  Padilla concedes one 
of them, for copying.  The Court is unconvinced as to the remainder, which appear to have 
been reasonably incurred for Padilla’s defense and allowable either as a matter of right or in the 
Court’s discretion. 
 

“Equity” 
 
Finally, plaintiffs appeal to the Court’s sense of “equity”, pointing out that they have sustained 
major damage to their property; they don’t have a lot of money (a point asserted but not 
proved); and their insurance company hasn’t come through for them.  In short, they seem to be 
arguing that even if they’re otherwise squarely on the hook for Padilla’s prevailing-party costs, 
the Court should let them off that hook because they can’t afford to pay. 
 
That’s not how costs work.  Plaintiffs cite to no authority saying that if a prevailing party is 
otherwise entitled to recover his costs (under § 998 or otherwise), a court should still not award 
costs unless the losing party can afford them easily. 
 
It is worth remembering, too, that Insalaco and Lomax are the plaintiffs in this lawsuit.  
Of course the costs provisions of the Code of Civil Procedure operate equally and indifferently 
as between prevailing plaintiffs and prevailing defendants.  But this point nevertheless bears on 
plaintiffs’ amorphous appeal to “equity”.  Padilla didn’t pick this fight; plaintiffs did.  If they didn’t 
want to face the prospect of having to pay Padilla’s costs after he beat their lawsuit, they 
should have thought twice before they chose to sue Padilla without a viable factual or legal 
theory of liability against him.  And they should have thought twice again, before they declined 
his § 998 offer. 
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 3.  TIME:  9:00   CASE#: MSC17-01879 
CASE NAME: GURM  VS.  WINGS FOR 2 SINGHS 
HEARING ON PETITION TO CONFIRM ARBITRATION AWARD 
FILED BY BIKRAMJIT S. RANDHAWA, DALBIR K. RANDHAWA 
* TENTATIVE RULING: * 
 
Defendants’ petition to confirm the arbitration award is granted. 
 
Plaintiffs’ late-filed opposition asserts that confirmation should be denied until there is resolution 
of their claim for payment of post-award dividends.  But the arbitrator’s award includes a 
valuation as of the date of the award, and directs that plaintiffs “shall transfer their shares in the 
corporation to Defendant”.  That should happen forthwith, and plaintiffs are not entitled to be 
treated as still being shareholders going forward after the award date.  Further, if plaintiffs 
wanted to include any provision in the award as to payment of dividends (whether past, present 
or future), the time and place to do that were in the arbitration itself. 
 

  

 4.  TIME:  9:00   CASE#: MSC18-01540 
CASE NAME: BECKUM VS. OTTO 
HEARING ON MOTION FOR JUDGMENT ON THE PLEADINGS 
FILED BY INCENSE SPECIALTIES, INC. 
* TENTATIVE RULING: * 
 
Defendant Specialties, Inc. moves for judgment on the pleadings.  Defendants Ayesh and 
Voltage Smoke & Gift Store have filed a joinder in the motion.  The motions are unopposed, 
and they are granted.  The Court has previously entered orders deeming various matters 
admitted, and those admissions are fatal to plaintiff’s case here. 
 
Defendants’ counsel should prepare one or two judgments separate from the Orders After 
Hearing hereon.  The OSC and CMC set for May 18 are vacated, and this case is put on a 
90-day tickler to ensure judgments are entered. 
 
Defendants’ request for judicial notice is denied as unnecessary, but the Court appreciates the 
convenience of having these documents pulled together for easy reference. 
 
The Court will refer this case to the State Bar as a possible matter of client abandonment by 
Mr. Washington. 
 

  

 5.  TIME:  9:00   CASE#: MSC19-00770 
CASE NAME: MARILYN STEPP  VS.  SSC PITTSBURG 
HEARING ON MOTION TO COMPEL FURTHER DISCOVERY RESPONSES 
FILED BY MARILYN STEPP, et al. 
* TENTATIVE RULING: * 
 
Plaintiffs’ motion to compel further responses to requests for production is granted in part. 
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On most of the requests included in the motion (requests 13, 14, 16, 17, 18, 19, 38, and 53), 
the state of the record is identical.  Plaintiffs’ Separate Statement says only that on October 29 
defendant promised to provide supplemental responses, and the Discovery Facilitator so 
recommended.  It does not say, however, that defendant has not provided supplemental 
responses.  And indeed, the Johnson declaration states that defendant did provide 
supplemental responses on October 30 and January 15.  Plaintiffs do not attempt to show 
anything deficient in those supplemental responses. 
 
On two requests (49 and 50), by contrast, the Separate Statement says that defendants 
promised on October 29 to provide supplemental responses, and has not done so to date.  
Defendants acknowledge that to be true, though they promise to come through shortly.  
The motion is granted only as to those two requests.  Defendants are ordered to provide 
supplemental responses within ten days after service of an Order After Hearing hereon, and to 
produce any such documents within 15 days thereof. 
 
As to requests 29 and 31, the Discovery Facilitator’s recommendation was against plaintiffs 
because the requests are too vague and overbroad.  Plaintiffs’ Separate Statement discusses 
relevance, but only in brief and conclusory terms does it mention vagueness.  The Court agrees 
with and adopts the recommendation. 
 
Finally, requests 59 through 65 call for the personnel files of specified persons, or of members 
of a specified committee.  The Discovery Facilitator recommended against plaintiffs on these 
requests.  He acknowledged that it is possible the files may contain relevant information (for 
example, if they include reprimands concerning patient care or the like), but that they very likely 
also contain private and irrelevant material (for example, details concerning compensation).  
He recommended rejection because plaintiffs had not shown they could not obtain the relevant 
material (if any) by less intrusive means.  The Court agrees.  Plaintiffs can – and indeed 
probably already have – made other, more substantively tailored requests that would adduce 
(for example) reprimands concerning patient care, and other relevant materials. 
 
On balance, the Court declines to grant sanctions. 
 

  

 6.  TIME:  9:00   CASE#: MSC19-00770 
CASE NAME: MARILYN STEPP  VS.  SSC PITTSBURG 
HEARING ON MOTION TO COMPEL FURTHER RESPONSES TO INTERROGS. 
FILED BY MARILYN STEPP, et al. 
* TENTATIVE RULING: * 
 
Plaintiffs’ unopposed motion to compel further responses to interrogatories is denied. 
 
As to all but two of the interrogatories at issue, the state of the record is identical, as shown in 
plaintiffs’ Separate Statement.  On December 27 the Discovery Facilitator recommended that 
defendant should provide supplemental responses.  On January 15 defendant accepted that 
recommendation and stated that it would provide such supplemental responses.  Yet this 
motion was filed on January 23.  There is obviously no suggestion, let alone proof, that 
defendant has failed to provide such supplemental responses since the motion was filed, and 
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no suggestion that the supplemental responses are inadequate in any way.  Plaintiffs give no 
hint of explanation why they saw fit to file this needless motion. 
 
With respect to Form Interrogatory 15.1, the situation is similar but not identical.  There the 
promise to provide a supplemental response was made on November 22.  But the Court has no 
idea whether defendant has provided such a response as promised; or, if it hasn’t, whether 
there has been any further communication as to when it will do so; or, if it has, whether there’s 
anything supposedly deficient in the supplemental response. 
 
Finally there is Special Interrogatory 19, the only one as to which there is any actual live issue 
presented.  The interrogatory reads:  “Explain the involvement of any company in the operation 
of DIAMOND RIDGE during PLAINTIFF’S residence.”  The Discovery Facilitator’s 
recommendation was that this interrogatory was too hopelessly vague and overbroad to call for 
response.  Plaintiffs’ Separate Statement goes on for pages explaining why the topic is 
relevant, but says nothing about the Facilitator’s vagueness point.  The Court agrees with the 
Facilitator and adopts his recommendation. 
 

  

 7.  TIME:  9:00   CASE#: MSC19-01429 
CASE NAME: MOORE VS. CROWN CASTLE USA 
HEARING ON MOTION FOR PREFERENTIAL TRIAL SETTING 
FILED BY GEORGE E. MOORE 
* TENTATIVE RULING: * 
 
Counsel to appear (CourtCall OK) to discuss the status and progress of the case. 
 
This motion as filed would have to be denied, because the only declaration filed in support of it 
is not signed under penalty of perjury.  That, however, could easily be remedied (and the Court 
invites such a refiling, if it matters).  That technical flaw aside, the motion appears to be 
meritorious, if there is to be any trial in the case. 
 
As the Court has previously discussed in CMCs, however, the Court has a hard time perceiving 
what issues there might be in this case that could require any live-witness trial at all.  A factual 
foundation for each side’s legal argument would need to be established, but it seems very likely 
that all such facts are substantively undisputed and could be established by stipulation or, 
failing that, uncontradicted declaration.  The attorneys were directed to meet and confer on that 
prospect before the next CMC.  Given plaintiff’s apparently appropriate desire for greater 
speed, the Court intends to set a briefing date for trial briefs in which each side will lay out what, 
if any, factual issues it sees in the case that may require contested testimony.  The attorneys 
should meet and confer as to such a date, and an appropriate date for an expedited CMC to 
discuss further how to proceed.  (The parties should be aware that the Court will be dark for 
basically the first half of April.)  If a live trial is necessary, the Court intends to set one promptly, 
or at least as promptly as its presently existing trial schedule will permit. 
 
If the attorneys are in agreement that there are no fact disputes requiring live testimony, then 
the next step is to set a briefing schedule and hearing date (a Friday at 9:00 a.m.) for final 
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argument on the merits of the case.  The attorneys are invited to proceed directly to that step if 
they think fit. 
 
The Court further observes that apparently no ADR has occurred in this case.  The Court had 
set a May deadline for mediation completion.  Counsel should turn their attention also to 
arranging for mediation as soon as practicable. 
 

  

 8.  TIME:  9:00   CASE#: MSC19-02689 
CASE NAME: LIVING TRUST OF CALVIN GRIGSBY  VS.  COOK 
HEARING ON MOTION TO STRIKE PLAINTIFFS' COMPLAINT 
FILED BY DAVID J. COOK ESQ, COOK COLLECTION ATTORNEYS PLC 
* TENTATIVE RULING: * 
 
This anti-SLAPP motion is taken off calendar without prejudice to renewal later if appropriate.  
Plaintiff, a living trust, is presumably an asset of Calvin Grigsby.  Mr. Grigsby, however, has 
filed for bankruptcy, which subjects his property – including this trust – to the jurisdiction of the 
bankruptcy court. 
 
Moreover, it appears that the underlying dispute giving rise to this cause of action is being 
litigated in a related case in San Francisco County.  The result in that case is likely to be 
dispositive of any claims being asserted here. 
 

  

 9.  TIME:  9:00   CASE#: MSN20-0290 
CASE NAME: PETITION OF C. BANKHEAD 
HEARING ON MINOR'S COMPROMISE 
* TENTATIVE RULING: * 
 
The proposed minor’s compromise is approved. 
 

 

ADD ON 

 

10.  TIME:  9:00   CASE#: MSC17-01717 
CASE NAME: VANCIL VS. CITY OF OAKLEY 
HEARING ON MOTION FOR SUMMARY JUDGMENT 
FILED BY MARINA LANDSCAPE, INC. 
* TENTATIVE RULING: * 
 
Marina Landscape, Inc.’s motion for summary judgment, or alternatively summary adjudication, 
is denied.   

Marina, the landscaping contractor for the City of Oakley, moves for summary judgment on the 
basis that plaintiffs cannot show Marina proximately caused the accident or plaintiffs’ damages.  
Marina contends the negligence of the decedent and the driver were the sole cause of 
decedent’s death.  Alternatively, in its memorandum, Marina requests the Court grant summary 
adjudication “of the issues presented in order to hold Marina liable”, but provides no issues in its 
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notice to support this request, or specific argument along these lines.  Plaintiffs contend that 
Marina failed to shift the burden of production to plaintiffs because Marina provides no evidence 
that Marina met the standard of care, or to refute that the overgrown bushes and tree were 
causes of the collision. 

The Court agrees that the burden did not shift based on Marina’s evidence.  The Court also 
finds that, even if it had, triable issues of fact exist as to causation.  See, at a minimum, 
Disputed Material Fact 7, Plaintiff’s Additional Facts 19-20, related to the encroachment of the 
oleander bushes on the sidewalk.  

City’s MSJ 

The issues raised in Marina’s motion are a subset of those raised in the City’s parallel motion.  
In Line 11 the Court addresses those arguments in length and in detail; in doing so it has 
considered the similar arguments of both defendants.  This motion is therefore denied for the 
same reasons explained in Line 11. 

Evidentiary Matters 

Both plaintiffs and Marina object to each other’s statements of material facts, not the evidence.  
The objections are overruled and, in any case, are immaterial to the disposition of this motion. 

Plaintiffs’ request for judicial notice is not contested, and is granted. 

 

 

11.  TIME:  9:00   CASE#: MSC17-01717 
CASE NAME: VANCIL VS. CITY OF OAKLEY 
HEARING ON MOTION FOR SUMMARY JUDGMENT OR SUMMARY ADJUDICATION 
FILED BY CITY OF OAKLEY 
* TENTATIVE RULING: * 
 
The City of Oakley’s motion for summary judgment, or alternatively summary adjudication, is 
denied.  Triable issues of fact exist, including, at a minimum, whether the overgrown bushes 
and obstructed sidewalk were a proximate cause of the accident and therefore, plaintiffs’ 
damages.  (See, e.g., Plaintiffs’ Additional Facts (PAF) 29-30, 32.) 

I. Factual Background 

On September 4, 2016 at approximately 8:00 p.m., while riding his bike south along the 
northbound side of Big Break Road in the City of Oakley, 14-year-old Kaleb Vancil was struck 
by an oncoming truck going north, driven by Jerry McKinzie.  McKinzie has testified that he did 
not see Kaleb.  Kaleb is said to have left the sidewalk to pass two pedestrians headed the 
same direction as himself.  Plaintiffs, Kaleb’s parents, allege that the cause of the accident was 
a dangerous condition of public property.  Among other causes of the accident, they allege that 
(1) the area was poorly lit because nearby tree branches growing from a tree on adjacent 
private property extended into the public right of way, interfering with the illumination from the 
street lamp, and, (2) as a result of the City’s overgrown oleander bushes planted next to the 
sidewalk, the sidewalk was narrowed so as to force Kaleb to ride off the sidewalk and onto the 
street.  Kaleb died from his injuries.  

The Oakley Municipal Code states that the City is to maintain the public right of ways, including, 
but not limited to, sidewalks.  Marina Landscaping was the landscaping contractor responsible 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   12 
HEARING DATE:   03/13/20 

 
 

- 12 - 

for maintaining the area along Big Break Road.  Decedent’s friend, Thomas Wolfenbarger, who 
was riding with him at the time of the collision, testified that the bushes protruding into the 
sidewalk caused the boys to leave the sidewalk on the date of the incident.  (Wolfenbarger 
Depo, 60:17-61:15, attached as Ex. 2 to Alexander Declaration, Exhibit A to Plaintiff’s Evidence 
in Opposition.)  Decedent’s friend, James Warbington, also testified that the bushes were 
overgrown (Warbington Depo, 18:12-21, 49:6-50:9, attached as Ex. 4 to Alexander 
Declaration.) 

II. Procedural Background 

Kaleb’s mother and father, Gina and Adam Vancil, filed this case on September 15, 2017 
naming the City of Oakley, Caltrans, Contra Costa County, and Does 1-100.  Caltrans and the 
County were later dismissed.  On November 15, 2018 Marina Landscape, Inc. was named as 
Doe 1.   

Plaintiffs’ second amended complaint is the current operative complaint.  It alleges six causes 
of action against the City of Oakley: (1) dangerous condition of public property -wrongful death, 
(2) dangerous condition of public property- survival action, (3) negligence - wrongful death, 
(4) negligence - survival action, (5) failure to perform mandatory duty - wrongful death and 
(6) failure to perform mandatory duty - survival action.  The negligence causes of action are 
also asserted against Marina. 

III. This Motion and Plaintiffs’ Opposition 

The City moves for summary judgment, or alternatively summary adjudication.  In sum, the 
City’s position is that the “singular cause” of the accident was Kaleb's decision to ride his 
bicycle off the sidewalk and into oncoming traffic.   

The specific issues on which the City requests adjudication are: (1) lack of causation (causes of 
action 1, 2, 5, & 6); (2) the lack of a “dangerous condition” because the conditions were known, 
apparent, and readily encountered (causes of action 1 & 2); (3) lack of a “dangerous condition” 
based on failure to act with “due care”, when encountering the alleged hazards (causes of 
action 1 & 2); (4) the lack of vicarious liability for dangerous conditions under Government Code 
sections 840, 815.2 and 815.4 (causes of action 1 & 2); and (5) the lack of duty and causation 
necessary to sustain negligence (causes of action 3 & 4). 

The City argues, “[t]here is no evidence that establishes any causal connection between the 
size and/or condition of the oleander bushes at the point that Decedent made the decision to 
ride his bicycle off of the sidewalk.”  (See Response to PAF 29.) 

In support of the motion, the City submits a declaration by Grant P. Johnson, a traffic 
engineering consultant, who states that by his measurements the accident location is flat and 
straight, with no site obstructions, and the road does not narrow in the accident location.  He 
opines that the road was in conformance with applicable standards and that the City had no 
duty under the relevant standards to install bicycle lanes.  (Johnson Declaration, ¶¶8-11.)  Also, 
despite arguing that expert testimony cannot establish causation (Motion, 14:13-14), the City 
submits Johnson’s opinion that the four trees standing behind the fence on adjacent residential 
property played no role in causing the accident (Johnson Declaration, ¶12).  He does not offer 
any opinion regarding the bushes.   

The City also submits a declaration from Janice Yardley, a liability claims adjuster for the City 
who states that she “requested a report from the MPA database for any governmental tort 
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claims or lawsuits filed against the City of Oakley from July 1, 10 2005 through August 
31,2018.”  She then states, in what seems to be an attempt to show lack of notice by the City, 
that her review of a report shows no accidents had occurred on Big Break Road or Vintage 
Parkway in the eleven preceding years, though the point is not argued in the City’s motion.  
(DMF Nos. 15-16, 63-64.) 

Plaintiffs oppose the motion, arguing material issues of fact exist.  They dispute, among other 
issues, the level of visibility at the time of the accident (DMF Nos. 5-7), the degree to which a 
3% slope of the road affected visibility (DMF No. 9), the precise location where the impact 
occurred (DMF No. 12), whether the trees on neighboring property interfered with the light from 
the City’s street lamp (DMF Nos. 14, 22), and the degree to which Kaleb had to ride off of the 
sidewalk to avoid overgrown bushes (DMF 21).   

Plaintiffs present deposition testimony from Kaleb’s two friends who were riding with him at the 
time of the accident.  The friends testified that Kaleb rode into the roadway, as they were often 
forced to do based on the encroaching bushes, but that Kaleb quickly returned to the gutter 
area next to the sidewalk prior to the collision.  Plaintiffs also present multiple expert 
declarations, including a declaration from Roy C. Leggitt, III, an arborist and plant scientist who 
opines that, considering the oleander growth pattern, their planting and maintenance was not 
within the standard of care.  Another expert, Richard Haygood, a traffic engineer, opines that, in 
a configuration like the one here, where the sidewalk is contiguous with the curb, encroaching 
shrubs present a substantial hazard based on forcing users to enter the roadway. 

IV. Analysis 

A motion for summary judgment shall be granted if all the papers submitted show that there is 
no triable issue as to any material fact and that the moving party is entitled to a judgment as a 
matter of law.  (Code of Civil Procedure § 437c(c).)  A defendant meets its burden of showing 
that a cause of action has no merit if it shows that one or more elements of a cause of action 
cannot be established, or that there is a complete defense to the cause of action.  
(§ 437c(p)(2).)  Once defendant has met that burden, the burden shifts to the plaintiff to show 
that a triable issue of one or more material facts exists as to the cause of action or defense.  
(Ibid.)  A motion for summary adjudication shall be granted only if it completely disposes of a 
cause of action, an affirmative defense, a claim for damages, or an issue of duty.  (§ 437c(f)(1).)   

Structurally, a defendant cannot move for summary adjudication as to a particular “issue”, such 
as causation.  Summary adjudication operates only at the level of individual causes of action.  
Nevertheless, the City’s motion correctly recognizes that there are several discrete issues 
involved, each of which may affect several of the causes of action in the second amended 
complaint.  It makes sense, then, to organize the discussion in terms of those issues, as the 
City has done. 

Dangerous Condition of Public Property 

To prevail on their dangerous condition causes of action, Government Code § 835, the relevant 
jury instruction, and prevailing authority require plaintiffs to prove each of the following: 

1. That City owned or controlled the property; 

2. That the property was in a dangerous condition at the time of the incident; 
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3. That the dangerous condition created a reasonably foreseeable risk of the kind 
of injury that occurred; 

4. That negligent or wrongful conduct of City’s employee acting within the scope of 
his or her employment created the dangerous condition or that City had notice of the 
dangerous condition for a long enough time to have protected against it; 

5. That plaintiffs were harmed; and 

6. That the dangerous condition was a substantial factor in causing their harm. 

(Gov. Code § 835; CACI 1100; Cordova v. City of Los Angeles (2015) 61 Cal.4th 1099, 1105.) 

In its first three issues, the City argues Plaintiffs’ alleged failure to show the second and third 
elements: dangerous condition and causation, respectively. 

Causation 

The City (and its contractor, Marina, in its motion) argue that because various other factors 
tended to cause the accident, including Kaleb’s own negligence in leaving the sidewalk, 
plaintiffs cannot establish that the City (or Marina) proximately caused the accident through any 
allegedly dangerous condition.  The City’s argument ignores the comparative negligence 
standard, which allows multiple factors to simultaneously be the proximate causes of plaintiffs’ 
damages. 

At issue here, to simplify a little, is an argument that a public entity allowed obstruction of a 
sidewalk, thereby causing a user of the sidewalk (here a bicyclist) to venture into the line of 
traffic where he was hit by a passing vehicle.  There is case law addressing such a theory of 
public liability for an obstructed sidewalk.  In Jones v. South San Francisco (1950) 96 
Cal.App.2d 427, the plaintiffs were pedestrians who were walking just prior to midnight on the 
west side of a street.  The facts developed at trial showed there was no place to walk on the 
east side of the street, but there was a 10-foot shoulder on the west side with a raised area 
8 feet wide that was unpaved but intended for use as a sidewalk for pedestrians.  The unpaved 
strip became muddy in rainstorms.  

The plaintiffs in that case reached a place in the pathway that was covered by a large pool of 
water extending into the street to within a couple of feet of the center line in the street.  They 
walked in the street to get around the pool of water, and were struck by a vehicle.  

The court of appeal reversed the trial court’s grant of a nonsuit for the city, holding that whether 
the negligent act of the driver of the vehicle broke the chain of causation for plaintiffs’ injuries 
was a question of fact for the jury.  The court noted a number of precedents upholding liability 
on the part of a defendant that has blocked a public street, requiring pedestrians to go around 
where they may be hit by vehicles: 

[There are] many cases where, because the first actor negligently maintained an 
obstruction in the public streets, the plaintiff has been required to go around the 
obstruction and has been injured as a result of the negligence of a second actor.  
In such cases it has been held that the second act of negligence was reasonably 
foreseeable and that both actors may be held. 
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96 Cal.App.2d at 436.  The court then specifically applied this principle to the facts before it, 
namely an allegation that a municipality negligently allowed an unpaved sidewalk area to 
become intermittently impassable through insufficient maintenance. 

In the instant case the city negligently permitted a large pool of water to exist, 
making the sidewalk area and half the street impractical for pedestrians to use.  
The city knew that a large number of pedestrians had to walk along that street.  
Certainly, it was for the jury to say whether, as a result of the city’s negligence, 
pedestrians were reasonably liable to walk in the street where they might be 
injured by automobiles. 

Id. at 438.  The court commented, “[i]t is a rare case where the court may hold, as a matter of 
law, that the intervening act breaks the chain of causation because whether it was reasonably 
foreseeable is a question of fact and not of law.”  (Id. at 435.)  “The second act will break the 
chain of causation only where, under no rational interpretation of the evidence, could the later 
act of negligence have been reasonably foreseen.”  (Id. at 435-37.) 

Turning to the facts of this case:  Plaintiffs’ theory, in a nutshell, rests on two asserted safety 
issues with the road and sidewalk at the point where the accident occurred.  First, the City and 
Marina had allowed oleander bushes to overgrow the sidewalk, blocking half its width.  Because 
there were pedestrians on the sidewalk, the sidewalk was effectively entirely blocked to the 
decedent, who therefore left the sidewalk and ventured into the street where he was fatally hit.  
And second, while the point at which the decedent apparently left the sidewalk may have been 
adequately illuminated, he quickly came to a point in the road where the streetlights were 
blocked by overhanging trees on adjacent properties, rendering it hard for the driver to see and 
avoid the bicyclist. 

Taking the second point first, the Court generally agrees with the City that it cannot be held 
liable here for failure to ensure adequate lighting by causing the trees to be trimmed, as such.  
While the City does not appear to seriously contest its control over the tree on adjacent private 
property, plaintiff also does not attempt to distinguish the cases holding that a public entity has 
no general duty to light its streets, and cannot be held liable for failing to provide a consistent 
level of lighting.  (See, e.g., Mixon v. Pacific Gas & Electric Co., (2012) 207 Cal.App.4th 124, 
137; Plattner v. City of Riverside (1999) 69 Cal.App.4th 1441, 1445.)  Further, in defining a 
dangerous condition, Government Code § 830(c) excepts “easements, encroachments and 
other property that are located on the property of the public entity but are not owned or 
controlled by the public entity” from the definition of “public property”. 

It does not follow, however, that the alleged gap in illumination is entirely irrelevant to plaintiffs’ 
dangerous-condition or negligence causes of action, because a problem with visibility could 
itself be relevant to the dangerousness of the dangerous condition posed by the sidewalk 
obstruction.  Suppose, instead of trees that could have been trimmed, the visibility problem had 
arisen because of something that plainly wasn’t the City’s or Marina’s fault at all – say, a curve 
around a building, a nearby hill crest, or whatever.  In assessing how dangerous it might be for 
pedestrians or bicyclists to be caused to go into the roadway, it seems potentially relevant to 
ask whether there were other particular problems that might make that risk greater in this 
location than it might have been elsewhere.  In plainer terms, it might be a dangerous condition, 
or negligence, to cause sidewalk users to go into the roadway where visibility is poor, even if it 
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would not be a dangerous condition or negligence to create the same obstruction where 
visibility is good.  A sudden and substantial dark spot in the road might well fit that bill. 

Turning, then, to the issue of the oleander bushes:  If it is true (as plaintiffs’ evidence suggests it 
was true) that the vegetative obstruction of the sidewalk was a causative factor in causing the 
decedent to go into harm’s way in the roadway, then Jones appears to provide legal support for 
holding that that presents a triable fact issue as to causation. 

The City’s opening brief largely ignores this possible form of causation, barely mentioning the 
bushes and speaking instead of the decedent swerving to get around the pedestrians.  That 
may turn out to be a convincing factual argument at trial, depending on what the evidence 
shows.  It will be necessary for plaintiffs to show that the bushes really made the difference to 
the outcome.  It may be generically plausible, for example, that two pedestrians on a four-foot-
wide sidewalk, of walking side by side, would take up enough room that a passing bicyclist 
would have gone around them with or without any obtruding bushes.  Plaintiffs articulate no 
convincing argument as to how there could be any dangerous condition, or any negligent 
causation, if the problem was simply that the sidewalk was used by both pedestrians and 
bicycles.  Similarly, it appears that the obstruction from the bushes may not itself have been 
sufficient to make the decedent leave the sidewalk.  But in assessing the dangerousness of a 
partial bush obstruction, a jury might take the view that the possible presence of pedestrians 
was itself a foreseeable problem.  If plaintiffs can convince a jury that the bush obstruction was 
the reason why the decedent had to leave the sidewalk to get around the pedestrians, they may 
have a triable jury case. 

The City also argues that there is no evidence of at what point, exactly, decedent left the 
sidewalk and entered the roadway.  That is a factual point that will no doubt come up at trial.  It 
is not necessarily dispositive, however.  The point isn’t where the decedent left the sidewalk; it’s 
why the decedent left the sidewalk.  If plaintiffs can establish that this occurred because he had 
to get around the pedestrians as they passed the oleander obstruction, it won’t make that much 
difference how far away from them he was when he made that decision. 

Dangerous Condition 

A dangerous condition is defined as “a condition of property that creates a substantial (as 
distinguished from a minor, trivial or insignificant) risk of injury when such property or adjacent 
property is used with due care in a manner in which it is reasonably foreseeable that it will be 
used.”  (Gov. Code, § 830(a); Metcalf v. County of San Joaquin (2008) 42 Cal.4th 1121, 1131.)  
The existence of a dangerous condition is ordinarily a question of fact.  It may be resolved as a 
matter of law only if reasonable minds can come to only one conclusion.  (Zelig v. County of 
Los Angeles (2003) 27 Cal.4th 1112, 1133.) 

A condition can become dangerous if it intensifies or increases a risk of harm from a third party.  
(Cole v. Town of Los Gatos (2012) 205 Cal.App.4th 749, 774; Castro v. City of Thousand Oaks 
(2015) 239 Cal.App.4th 1451, 1457-1458, citing Bonanno v. Central Contra Costa Transit 
Authority (2003) 30 Cal.4th 139, 152.)   

Open and Obvious 

The City argues its property was not in a dangerous condition because Kaleb readily 
encountered the obviously dangerous conditions, opting not to walk his bicycle around the 
pedestrians and instead ride off the sidewalk.  The City bases this argument on Mathews v. City 
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of Cerritos (1992) 2 Cal.App.4th 1380, in which the appellate court upheld the granting of a 
summary judgment for the public entity where an eight-year old boy injured himself riding his 
bicycle down a slippery, muddy, and grassy hill, later testifying that he knew the conditions were 
dangerous, but thought he could make it anyway. 

Mathews is distinguishable.  There, the injured plaintiff was riding his bicycle in an area not 
intended for bicycles and was, itself, the dangerous condition.  Here, the sidewalk with 
encroaching bushes was not “readily encountered”, even if it can be argued that the 
encroachments were obvious, because they allegedly forced plaintiff to leave the safety of the 
sidewalk, which was intended for both pedestrian and bicycle traffic here.  (See PAF 21-25, 31-
34; see also Acosta v. County of Los Angeles (1961) 56 Cal.2d 208, 213 [reversing summary 
judgment against injured child who was riding his bike on a defective sidewalk, distinguishing 
cases denying liability for injuries not connected with the normal use of the property].)  Mathews 
would be more closely on point if this were an assertion, say, that the bushes themselves 
caused the danger by knocking the decedent off his bicycle.  But the danger to be avoided here 
wasn’t the bushes as such (as it was the muddy slope as such in Mathews); it was the danger 
that, to avoid the bushes (and pedestrians), the decedent ran himself into the danger of getting 
hit by a vehicle.  That’s Jones, not Mathews. 

Whether plaintiff appreciated the risk he encountered by leaving the sidewalk goes to 
comparative negligence and is reserved for the trier of fact, as discussed above. 

Decedent’s Lack of Due Care 

To the extent the decedent’s lack of due care is separate from the above discussion on 
causation, the Court notes that “[w]here the condition of property poses a substantial risk of 
injury to the ordinary foreseeable user exercising due care, the fact the particular plaintiff may 
not have used due care is relevant only to his or her comparative fault and not to the issue of 
the presence of a dangerous condition.”  (Castro, 239 Cal.App.4th at 1458-59, internal citations 
omitted.) 

Absent controlling authority, one might posit a legal rule that a pedestrian or bicyclist who goes 
around a sidewalk obstruction into the roadway, without adequately checking for traffic and 
waiting for it to pass, is necessarily not using due care.  That is a factual argument that remains 
available for defendants here.  But posited as a rule of law, that argument cannot be squared 
with the result in Jones, where the same argument would have applied.  The court there held 
instead that whether the injured party’s lack of care broke the chain of causation was a factual 
issue for the jury.  So it is here. 

Vicarious Liability for Marina’s Negligence 

In its fourth issue for adjudication, the City disputes the application of Government Code 
§§ 815.2 and 815.4, arguing that § 840 “precludes” a finding of vicarious liability against the 
City.  The argument is not explained in detail, and seems to rely, at least in part, on the 
asserted lack of causation set forth elsewhere in the motion.   

To the extent that this is an independent argument, § 840 protects individual employees, not 
the City generally, which may be liable for its employees’ negligence pursuant to § 835(a).  With 
respect to § 835 (liability for injury from dangerous property conditions), liability depends on 
proof of the requisite statutory elements for dangerous condition of public property (§§ 830-
835.4).  These elements are discussed above.   
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As for the negligence of Marina, § 815.4 provides that a public entity can be held vicariously 
liable for injuries proximately caused by the tortious acts or omissions of the entity’s 
independent contractors. 

Negligence Claims 

As its fifth and final issue raised for summary adjudication, the City argues plaintiffs cannot 
show causation or duty, which are necessary for a showing of negligence.  Causation is 
discussed above.  As for duty:  The City argues that it is not required to provide lighting on the 
street, and that it was not required to provide bicycle lanes.  (Motion at 15.)  Plaintiffs have 
alleged other duties as well, such as the duty to maintain the sidewalks clear of encroachments, 
as previously discussed.  Since the City does NOT argue it lacked a duty to maintain the 
sidewalk and oleander bush landscaping along the sidewalk, there are triable issues of fact, 
and this is not grounds for granting the motion.  (Code of Civil Procedure § 437c(f)(1), 
permitting motion to be granted only if it disposes of an entire cause of action.)   

V. Evidentiary Matters 

Although the same standards for admissibility govern (Code of Civil Procedure § 437c(d)), 
declarations in opposition to motions for summary judgment are liberally construed while the 
moving party's evidence is strictly scrutinized.  (Saelzler v. Advanced Group 400 (2001) 25 
Cal.4th 763, 768.) 

Plaintiffs’ Objections to Defendant’s Evidence 

Plaintiffs object to the declaration of Janice Yardly as a whole (Objection Nos. 1-2) on the basis 
of foundation.  The objection is sustained.  No foundation is stated for the second paragraph 
regarding the location of the incident.  As to the rest of the paragraphs, while Ms. Yardley states 
she is “a Liability Claims Adjuster for the Municipal Pooling Authority”, and that she “requested 
a report” in that capacity, nothing permits the Court to consider the unauthenticated hearsay 
contents of the report, or her interpretation of that report.   

Plaintiffs’ objections 3, 4, and 10 improperly target “undisputed material facts” and not the 
evidence underlying the facts.  These objections are overruled.  (See CRC 3.1354(b).) 

Plaintiffs’ objections 5-9 target aspects of the Declaration of Grant Johnson.  However, in view 
of the ruling stated above, the Court does not deem these objections to the County’s evidence 
to be material to its disposition of the motion.  (Code of Civil Procedure § 437c(q).) 

The City’s Objections to Plaintiffs’ Evidence 

The City’s objections to the Declaration of Roy C. Leggitt, Nos. 37-43, are overruled.   

The City’s objections to the Declaration of Richard K. Haygood, P.E., Nos. 9 and 11, are 
overruled.  Objection No. 10 is sustained – lack of foundation to opine on reasons for standard. 

In most of the City’s objections 44-85, the City takes issue with Plaintiffs’ “Additional Material 
Facts” and not the evidence underlying the facts, with several exceptions.  Most of these 
objections are overruled on that basis.  (See CRC 3.1354(b).)   

As for Objection No. 77, to Exhibit 19 to the Declaration of Mary Alexander, a photograph 
allegedly taken by Gina Vancil of the oleander bushes, the objection is sustained - lack of 
foundation and authentication. 

As for Objection No. 79, to Exhibit 166 to the Deposition of Len Morrow (Exhibit 10 to the 
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Declaration of Mary Alexander), an image with what appears to be a still screenshot from news 
footage, the objection is sustained - lack of foundation and authentication. 

As for Objection No. 82, to Exhibit 202 to the Deposition of Thomas Peterson (Exhibit 12 to the 
Declaration of Mary Alexander), a photograph, the objection is sustained - lack of foundation 
and authentication. 

The Court declines to rule on the remaining objections as immaterial to the disposition of the 
motion.  (See Code of Civil Procedure § 437c(q).)    

RJN 

Pursuant to Evidence Code § 452(b), Plaintiffs request judicial notice of several provisions of 
the Oakley Municipal Codes that were applicable at the time of the incident.  The City has not 
objected to the request and it is therefore granted. 

A Note on Plaintiffs’ Evidence and Additional Facts 

Plaintiffs’ filed evidence was disorganized.  While all referenced exhibits were eventually 
located, and the courtesy copy was correct, the Court expects the filed documents to be in 
better shape in the future.   

Additionally, although the Court did not see this as a basis to disregard plaintiffs’ additional 
facts, as pointed out by the City, plaintiffs did not follow the formatting guidelines for separate 
statements.  (See CRC 3.1350(h).)  While the City also objected to plaintiffs’ failure to cite 
particular causes of action to which each of their facts pertain, citing CRC 3.1350(d)(1)(A), that 
rule applies to separate statement in support of motions for summary judgment, not 
oppositions. 

VI. Conclusion 

The facts here do not compel the Court to depart from the default rule that deciding if a given 
condition was dangerous, and whether the condition caused plaintiffs’ injuries, are ordinarily 
functions for the trier of fact.  The case law makes clear that the City remains free to argue to 
the factfinder the same issues raised in its motion.  The Court is not here saying otherwise.  

In summary, it cannot be said that, viewed as a whole, “the evidence before the court ... permits 
only a finding favorable to the defendant with respect to one or more necessary elements of the 
plaintiff's claims.”  (Cole, 205 Cal.App.4th at 756.)   

 

12.  TIME:  9:00   CASE#: MS19-0759 
CASE NAME: BRECKENRIDGE VS GROSS 
HEARING ON UD MOTION TO/FO MOTION TO QUASH 
FILED BY SHAWANA FRASIER 
* TENTATIVE RULING: * 
 
Defendant Frasier’s motion to quash service of process is taken off calendar as premature.  
Although plaintiff has obtained an order authorizing service by posting and mailing, it has to 
date filed no proof of service showing that such service has in fact occurred.  Accordingly, there 
is nothing to quash.  Frasier may refile this motion, if she wishes, once a proof of service has 
been filed. 

 


